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IN THE SUPREME COURT OF THE STATE OF IDAHO

)

STATE OF IDAHO,
Plaintiff/Respondent,

) Supreme Court No.42641-2014
)

) Case No. CR-2012-21472

vs.

)
)
)
)
)

GARRITT NICHOLS
Defendant/Appellant.

________________)

APPELLANT'S BRIEF IN SUPPORT OF APPEAL
Appeal from District Court of the Third Judicial District, State of Idaho
County of Canyon
The Honorable Judge Duff McKee, Presiding
For Respondent:Lawrence G. Wasden, Attorney General
700 W. Jefferson Street, Suite 210
PO Box 83720
Boise, ID 83720-0010
For Appellant:Canyon County Public Defenders
Tera Harden, Chief Public Defender
David Smethers, Deputy Public Defender
111 N. 11 th Street, Suite 120
Caldwell, ID 83605
208-649-1818
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I.

STATEMENT OF THE CASE
A.Nature of the Case
Appeal from the district court's, (sitting in an appellate capacity), affirmation of the

magistrate's decision granting the state's motion in limine.
B. Procedural History
Appellant Garritt Nichols, (hereafter "Nichols"), was charged by criminal complaint with
driving under the influence and resisting and obstructing police officers. The state filed a motion in
limine that would preclude appellant from eliciting evidence concerning uncertainty and margin of
error associated with blood tests, ascending/descending blood alcohol concentration, (hereafter
"BAC"), levels, and any other evidence concerning BAC content. The magistrate granted the
motion in part, the defendant pled "guilty" to the DUI pursuant to Idaho Criminal Rule 11 so-as-to
preserve the issue of the granting of the motion in limine. The district court sitting in an appellate
capacity upheld the magistrate's decision. The Canyon County Public Defender was appointed, this
appeal follows.
C. Statement of Facts

Nichol's was involved in a one car rollover accident, walked to a nearby residence in rural
Canyon County, Idaho, and was transported back to the scene of the accident by a third party. Law
enforcement was summoned, and the defendant was charged with DUI.
II.

ISSUE PRESENTED FOR REVIEW
1.Did the District Judge Err in Upholding the Magistrate's Decision
Granting the State's Motion in Limine?
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III.

ARGUMENT
A. The District Court Erred in Upholding the Magistrate's Decision Granting the State's
Motion in Limine.
Nichols first argues that the state's Complaint did not specify that the state was proceeding

on a per se basis, thus the restrictions 1 requested and granted in the state's motion in limine did not
apply in this case.
A defendant charged by the state has the absolute constitutional right to present a
complete and meaningful defense as guaranteed in the 6 th Amendment Compulsory Process
Clause or Confrontation Clause, and the Due Process Clause of the 14th Amendment, which
includes the right to offer testimony of witnesses, to cross-examine, and to present the
defendant's version of the facts. Nichols argues that few rights are more fundamental than that
of a full and fair opportunity to cross-examine a witness, and present evidence through crossexamination. Evidentiary rules cannot trump the right to present a defense, Lunbery v Hornbeak,
605 F. 3d 754 (9 th Cir. 2010).
A jury must consider all evidence that is admitted, and the rules of evidence do not
distinguish between evidence from a witness on direct or cross examination. Idaho Rule of
Evidence 401: "Relevant Evidence" means evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence." Since the state has the burden of proof, the
defendant need not put on any evidence. A defendant is allowed to make his/her entire case through
cross-examination of the state's witnesses. At jury trial, the state would have had to elicit evidence
of the BAC in order to prove their case, so the accuracy of the level would be placed at issue.

1

Nichols is in no way conceding that in the case of a per se filing, a defendant's right and ability
to present evidence is limited or compromised as in the Elias-Cruz, (infra), line of reasoning.
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In State v. Edmondson, 125 Idaho 132, 867 P.2d 1006 (Idaho App. 1994), the court held:
"A defendant charged with driving under the influence by proof of excessive alcohol
content is entitled to offer any competent evidence tending to impeach the results of the
evidentiary tests admitted against him. See State v. Clark, 286 Or. 33, 593 P.2d 123, 128
(1979); State v. Gates, 7 Ha\v.App. 440, 777 P.2d 717, 720-21 (1989). Thus, a defendant may
introduce evidence of his blood alcohol content, or other direct or circumstantial evidence, to
show a disparity between such evidence and the results produced by the chemical testing, so as
to give rise to an inference that the prosecution's test results were defective. See State v.
Clark, 593 P.2d at 126-27; State v. Keller, 36 Wash.App. l 10, 672 P.2d 412 (1983)."
By the magistrate's ruling, Nichols would have been precluded from introducing relevant
and admissible evidence.

In State v. Robinett, 141 Idaho 110, 106 P.3d 436 (Idaho 2005), the court held:
"We hold today that a numerical BAC test result is relevant to a prosecution for driving
under the influence (as opposed to a per se violation) only if a proper foundation is laid to assure
the validity of the test result, including evidence extrapolating the result back to the time of the
alleged offense."

If the Complaint in this case could be interpreted to give notice of the state's intent to
proceed per se, a defendant is still allowed to present evidence contradictory to the holdings in

Elias-Cruz. The state cannot limit a defendant's ability to put on a defense by the manner in which
it decides to charge a crime- impairment versus per se.
This Court need to look no further than the DUI statute and the DUI jury instruction to
decide this issue. Idaho Code 18-8004 at (l)(a) reads as follows: "It is unlawful for any person
who is under the influence of alcohol, drugs or any other intoxicating substances, or any
combination of alcohol, drugs and/or any other intoxicating substances, or who has an alcohol
concentration of 0.08, as defined in subsection (4) of this section, or more, as shown by analysis
of his blood, urine, or breath, to drive or be in actual physical control of a motor vehicle within
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this state, whether upon a highway, street or bridge, or upon public or private property open to
the public.", (emphasis the author's).
The standard pattern jury instruction for DUI reads in pertinent part as follows:
In order for the defendant to be found guilty of Driving Under the Influence the state must prove
each of the following:
1.
2.
3.
4.
5.
6.

On or about (date).
in the state if Idaho
the defendant, Garritt Nichols, drove
a motor vehicle
upon a highway, street or bridge or upon public or private property open to the public
while having an alcohol concentration of .08 or more as shown by analysis of the
defendant's breath., (emphasis added).
The verbiage in the statute and jury instruction define the offense, it is a violation of due

process for Nichols not to be able to enter evidence challenging the elements of the crime for
which he is charged. An appellate court may not change the plain meaning and verbiage in a statute
by an unconstitutional interpretation of a statute.
The state utilized Elias-Cruz v. Idaho Dept. of Transp., 153 Idaho 200,280 P.3d 703
(Idaho 2012), ad nauseam in their district court brief for the proposition that a BAC over the
limit at the time of testing is dispositive of the issue. Elias was a civil case concerning an
administrative license suspension. The burden of proof is not beyond a reasonable doubt as in a
criminal case. If the holding in Elias could be construed to apply to criminal prosecutions- which
it cannot, then it needs to be overturned in the criminal context. Elias holds that, "There is no
constitutional right to drive with alcohol in one's system." Nichols argues that there are statutes
setting what this limit is- .08 or higher. "In essence, we held that the driver took the risk that the
concentration of alcohol in his blood at the time of testing would be greater than it was when he
was actually driving an hour earlier." This holding applied in a criminal action defies law and
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logic- the statute is clear and unequivocal that the relevant BAC is while driving. The "took the
risk" language in a criminal context is fallacious, a citizen is either in violation of the law or he is
not, and due process requires notice of what said violation of the law is. In a criminal case, the
state has the burden of proof, unlike in Elias when said burden was on the petitioner.
Overly simplified but dispositive of the issue of state opting to prosecute under the "per
se" "theory" of DUI is the fundamental right to procedural due process of law. A defendant
charged by the state has the absolute right to admit relevant evidence at jury trial. Once again,
relevant evidence can be from a defense expert, or by way of cross examination of state's
witnesses. As long as the proposed evidence has any tendency to make the existence of a fact of
consequence more or less probable than it would be without the evidence. Any and all evidence
concerning BAC at the time of the seizure, ascending/descending BAC, margin of error on the
breathalyzer, performance on FSTs, should be allowed to be presented to the jury in a full and
complete manner.
IV

CONCLUSION
There are no absolutes in the scientific testing of substances. The potential of even an

infinitesimal variance in scientific testing mandates that the issues of margin of error, uncertainty, et
al, should be a question of fact for the jury. This should be case remanded and Nichols should be
allowed his day in court with all constitutional protections in place, and be allowed to present a
complete and meaningful defense.

David J. Sm~~:rs.
Attorney at Law

Date
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